The law of trade marks is, now, reliant on the notion of 'confusion' between marks for the purposes of denying registration and of assessing infringement. Yet, this area of law is founded on the notion of deception -in the nineteenth century, a plaintiff had to show that the infringing mark would deceive consumers. This article takes a broad, sociolegal, approach to explore the factors that contributed to the introduction of 'confusion' into the legal discourse. These include the creation of the registration system itself; developments in the case law around the notion of 'deception', the breakdown of the rigidities in the law and the changes in how the system 'saw' the individual. This latter development involved the rise of utilitarianism, the acceptance of the 'internal life' of individuals and their possession of (potentially wrong) knowledge.
INTRODUCTION
There is no doubt that the concept of 'confusion' is, these days, a key aspect of the law of trade marks. For example, 'a trade mark shall not be registered if … there exists a likelihood of confusion on the part of the public, which includes the likelihood of association with the earlier trade mark'.
1 However, if the trade mark statutes of the mid-to late nineteenth century are considered, the 1875 and 1883 Trade Marks Acts both used only the phrase 'calculated to deceive'. 2 Further, if the case law that preceded those Acts is examined, a body of decisions that necessarily focused on unregistered marks and the tort of passing off, 3 then phrases such as 'fraudulent imitation' 4 and 'fraud upon the public' 5 expressed the more moral basis of the legal enquiries of the time. The shift in the language happened at the same time that a firmer division was established between the law of trade marks DECISIONS AND AFTER Before the specific conditions of possibility are engaged with, there needs to be a consideration of whether the change, in fact, matters. One view could be that the shift was merely cosmetic -that the new word had no impact on the operation of the law. This section highlights how liability in the area of trade mark law, under the test of confusion, is different to liability based on deception. The first step is to explore the use of 'confusion' in the late nineteenth century and into the twentieth century. It is through an exploration of the test's use now that the contrast with the use of 'deception' in the law of passing off is best established.
Eno v Dunn and other late-nineteenth-century decisions
An important point in terms of the entry of the test of confusion is Lord Macnaghten's judgment in the 1890 decision of Eno v Dunn:
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[The use of the words 'fruit salt' by Dunn is] calculated, and I think designed, to create a confusion in the minds of those persons to whom Mr Dunn's advertisements are addressed, and to lead the ordinary run of such persons to suppose that this baking powder is in some way or other connected with Mr Eno's preparation. The object I think was ... to induce people to buy under an impression 'not founded in truth '. 11 This is one of the first uses of the term 'confusion' in a trade mark decision and the first in a decision from the House of Lords -at least with respect to the potential for confusion between two products or marks. As it is an early use of the term, in this context it does not appear as if the Law Lord intended the word 'confusion' to mean something different to 'deception'; it is, nonetheless, important to note that he did choose to use that word. 12 The use of the term 'confusion' in Eno v Dunn did not appear to be noted immediately. The first edition of Kerly's Law of Trade Marks, for example, still used the decision as a citation for the test of deception 13 and Lord Macnaghten's judgment barely rated a mention in that treatise. The use of the term may not have been noteworthy because it had been used in three earlier trade mark decisions. First, in Leather Cloth Company v American Leather Cloth Company, Lord Kingsdown referred to the possibility of 'confusion' between the two companies, rather than the two marks. to be confused than large marks'. 15 Third, in another judgment in that year it was held that 'no instance has been shown where it is possible that anybody could be, I do not say deceived, but there could be any confusion or any misleading' about the use of the mark; 16 again, this comment was made in the abstract as it was about the registration of the phrase 'Electric Velveteen' and did not involve the comparison of two marks. So, the use in Eno v Dunn appears to be the first decision in which the word confusion was used with respect to a comparison of two marks. 17 The term was also being used in judgments in other areas of law. For example, in a context related, but not identical, to trade marks, it was held, in 1885, that the masthead of a paper 'may cause confusion and difficulty' given the name of an already published newspaper. 18 There were also two decisions around the registration of names under the Companies Act 1862 that used the word 'confusion'. First, in 1878, it was held that given the number of banks' names that included the term 'Merchant', that no 'confusion has arisen through the similarity of name'. 19 Second, in 1881, two judges used the word in their judgments in Hendriks v Montagu. 20 Finally, in Day v Brownrigg, at first instance, Malins VC stated that to have two premises with the same name 'must lead to inconvenience and to confusion, and inconvenience is damage'; 21 the decision, however, was overturned on appeal and no members of the superior court used the term.
These references to 'confusion' in late-nineteenth-century decisions perhaps show a relative comfort with the term. There is no suggestion that this is an exhaustive list of the uses of the word; just an indication that it was not new to the discourse of the law, nor was it unique to the area of trade mark law. Such an acceptance of the term does not, in itself, explain why it came to be used as the basis for assessing the importance of differences between two marks. As a result, the term's introduction into the trade mark judgments is even more intriguing.
'Cause to wonder' in twentieth-century trade mark decisions
While Lord Macnaghten may not have intended to distinguish the terms 'confusion' and 'deception', the law relating to trade marks soon adopted the former term and developed it as a distinct concept. One of the phrasings of the test for confusion in modern trade mark law, drawn here from Australian jurisprudence, is whether potential purchasers 'would be caused to wonder whether it might not be the case that the 15. In re Lyndon's Trade Mark (1886) 3 RPC 102, 107. 16. In re Leaf's Trade Mark (1886) 3 RPC 289, 291, Bacon VC. 17. It may be noted that the term confusion entered the US trade mark lexicon before this time. It was part of the test for registration in that a new mark could not be one 'which so nearly resembles some other person's lawful trade-mark as to be likely to cause confusion or mistake in the mind of the public, or to deceive purchasers': Trade Mark Act 1881 s 3. The term, however, was in neither the Act of 1870 nor the Act of 1876 that had been ruled unconstitutional in the decision of Trade Mark Cases 100 US 82 (1879 Confusion in a legal regime built on deception: the case of trade marks 5 two products came from the same source'. 22 Such an assessment is 'weaker' than the articulation in Eno v Dunn that the use of the impugned mark may 'lead the ordinary run of such persons to suppose that this baking powder is in some way or other connected with Mr Eno's preparation. The object I think was ... to induce people to buy under an impression "not founded in truth"'. 23 The 'cause to wonder' test does not require that the purchaser buy an item under a false impression. It is sufficient if 'an ordinary person [would] entertain a reasonable doubt' about the origin of the product.
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Of course, the current UK test is based around any confusion felt by the 'average consumer'. 25 A recent, again Australian, case offers an explanation of how consumers relate to trade marks:
It is a matter of common experience that people looking at a word often do not read it carefully. If they have in mind an earlier word they can mistakenly leap to the conclusion that the word they are looking at, if it has some similarity, is the one that they had in mind. 26 The focus of this understanding, the 'mistaken leap', and that of the 'cause to wonder' is the 'effect of the similarity' 27 on consumers rather than the deceptive intent of the user of the impugned mark. The individual, and not the actions of the defendant, has moved to the centre of the analysis. This is not a criticism of the current approach, just an observation of a key change from the jurisprudence of the nineteenth century.
Deception in passing off decisions
Deception, on the other hand, was the basis of passing off actions in the early nineteenth century and remains the basis of the passing off actions in the twenty-first century. Decisions from the earlier period, of course, did not fully distinguish between trade mark disputes and those relating to passing off as there was no trade mark registration system at the time. An example of this lack of distinction is the case of Knott v Morgan -an action that involved signs on buses. 28 In terms of whether it should be considered a 'trade mark' or a 'passing off' decision, Wadlow refers to it as an 'early case' in his text on passing off; 29 while nineteenth-century commentators referred to the case in trade mark treatises.
30
More broadly, such decisions in the early nineteenth century focused on proof of actual deceit. This, unsurprisingly, was, in part, the result of the then still existing 37 Examples of the relevant statements from these decisions include 'fraud upon the public';
38 'a fraudulent attempt by one man to invade another's property'; 39 'whether the defendant fraudulently imitated the title and insignia of the plaintiffs'; 40 and 'fraud must be made out by proof of an intention existing in the mind of the party, that the iron should pass as the iron of plaintiff'. 41 The emphasis, therefore, was, then, very much on the fraudulent activities of the defendant.
An action for passing off, today, requires that the plaintiff show a number of thingskey here is that the defendant made a misrepresentation about her or his goods or services. 42 Judicial discussion of this aspect of the test considers the (arguably) different concepts of 'deception', 'confusion' and 'mere confusion'. 43 Decisions such as Saville Perfumery v June Perfect hold that, for a plaintiff to succeed in passing off, she or he must establish that 'ordinary consumers are deceived'. 44 A more recent reference holds that passing off protects against the 'deceptive use of names, descriptive terms or other indicia to persuade purchasers or customers to believe that goods or services have an association, quality or endorsement which belongs or would belong to goods or services of, or associated with, another'. 45 Finally, it has been stated that 'it is the likelihood of deception among consumers and of damage to reputation that are the critical requirements to establish a case of passing off'. 46 The focus of the test now, therefore, is unsurprisingly, again, on the impact of the behaviour on the consumersrather than on the deceptive actions of the defendant.
Further, the discussion of deception and misrepresentation in passing off cases means the test does not apply to the simple 'cause to wonder' instances that are protected in the 1836) 47 That is, according to commentators, for a passing off action to be successful, 'it is not enough for the public simply to be confused about whether it is getting the claimant's or the defendant's goods'. 48 Burrell and Handler have also noted that the 'dichotomy between confusion and deception … is much more complex than it initially appears'. 49 One approach to untangling this complexity is to explore the manner in which the term confusion entered the trade mark discourse. The balance of this article, then, considers a number of features of nineteenth-century law and society that may be understood to have contributed to the introduction of the word into the jurisprudence.
LEGAL DEVELOPMENTS OF THE NINETEENTH CENTURY
It is not unusual to see the nineteenth century as a time of significant legal change. In other areas of intellectual property, there were major reforms to the patent law and design law; 50 and, of course, there were the Paris and Berne conventions. It is less common, however, to explore the processes of change. This section highlights three aspects of the application of law that supported the introduction of the term confusion into trade mark law. They are: the shift away from the 'moral' dimension of deception; the introduction of the trade mark registration system; and a breakdown in the rigidities that were a feature of the early nineteenth century.
Methodologically speaking, this research is based on the understanding that the judges, particularly the appellate level judges, who hear cases within a particular area of law, are not limited to that area of law when deciding on the outcome.
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That is, it is the cross-fertilization of ideas that may be seen to facilitate change in the law. It is, therefore, across a range of sub-disciplines that evidence will be gathered to demonstrate the shifts in judicial thinking necessary for the notion of 'confusion' to be used where it never had been before.
'Morality-free' deception
In the nineteenth century, the concept of 'deception' was central to the regulation of commercial life. It was the basis of actions including those which would now be seen as contract (or assumpsit) and, as noted above, both the infringement of unregistered trade marks and passing off. By the end of the century, however, to establish 47. This contrast is clearest when the phrase 'cause to wonder' is considered in relation to the phrase the 'deceptive use of names … to persuade purchasers' from Moorgate Tobacco (n 45; emphasis added). deception did not require that the 'deceiver' be shown to be morally at fault. 'To cause confusion' may be a wrong but it may not have the moral basis that 'to deceive' originally had. It is likely that, should a strong moral aspect of deception have been retained until 1890, Lord Macnaghten would not have used the term 'confusion' in Eno v Dunn.
Admittedly, it is not clear at what point the courts did stop equating deception with 'moral obliquity'. 52 There is, of course, the ninth commandment 'thou shalt not bear false witness against thy neighbour' which indicated that lying was a sin. 53 There are also biblical warnings against fraud in commerce, in particular with respect to the falsification of weights and measures:
Thou shalt not have in thy bag divers weights, a great and a small. Thou shalt not have in thine house divers measures, a great and a small. But thou shalt have a perfect and a just weight, a perfect and just measure shalt thou have: that thy days may be lengthened in the land which the Lord thy God giveth thee.
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There were also statements in early decades of the nineteenth century that referred to deliberate acts of deception. 55 For example, fraud could be in the form of 'a false representation, or in using means to conceal some defect'. 56 More specifically, Lord Ellenborough stated:
Show me that the defendant entered into a conspiracy to cheat the plaintiff in this transaction, and perhaps you may rescind the contract entirely on account of the gross fraud committed by one of the contracting parties. But unless the contract be rescinded, this action cannot be maintained. 57 Further, in an 1842 trade mark decision in Common Pleas, it was held that 'an intention to deceive is a necessary ingredient in this case'. 58 On the other hand, in 1832, one lawyer was arguing the fact (rather than it being accepted as the law) before the King's Bench, after obtaining a rule nisi, that it was 'not necessary to prove that the false representation was made from a corrupt motive of gain to the defendant, or a wicked motive of injury to the plaintiff'.
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What can be said is that, during the mid-to late nineteenth century, the courts did highlight the separation of the moral from acts of deception.
60 This is evident in two ways. The first may be seen in the quote from Eno v Dunn in section 2 above: the use of the name was 'calculated, and I think designed, to create a confusion ...'. Lord Macnaghten was implicitly drawing a distinction between the term 'calculated' and the term 'designed'. 61 The distinction was based on the assessment that a use of a mark could be 'calculated' to deceive without the user of the mark ever having the intention to deceive. 62 This, at least, is a separation of the actor from the actionin the early nineteenth century, there was only the matching of the action with the form of action; the distinction alluded to by Lord Macnaghten indicates that the two categories could be (but did not have to be) viewed as separate considerations in legal reasoning. In other words, the act could be seen as immoral without the actor also being immoral.
The distinction between 'calculated' and 'designed' is commonplace in current understandings of trade mark law but was not always thus. Eno v Dunn was not the first case to adopt this approach. A similar articulation may be found in the decision of Lee v Haley: 'I say that this was calculated, and I believe intended, to induce persons to believe that the business which the defendant carried on was the plaintiff's business'. 63 The judges, in these statements, were articulating a difference between a finding, in law, that the actions amounted to an intention to deceive and the defendants actually having such an intention. 64 That is, a legal finding of an intention may not, in fact, require that the defendant have an immoral intention.
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The second way in which the courts highlighted the separation of the moral from acts of deception is seen in the more explicit statements saying that deception did not require a moral failing. There are two forms in which such statements could be made. The first relates to the distinction drawn between 'moral fraud' and 'fraud in law'. Admittedly, the use of the term 'distinction' here is problematic as, in some cases, the judges highlight the two concepts and then do not fully separate them. For example, one judge said 'we often talk of legal fraud, perhaps irregularly and improperly, as distinguished from moral fraud'. 66 Earlier, Baron Parke said, 'I think it is essential that there should be moral fraud, and indeed all cases shew that it is, though the word legal fraud is 61. Cornish notes that the 'phrase "calculated to deceive" had been used in passing off decisions ... in the sense of "fit" or "adapted" to mislead. It referred only to the effect of the action and not to the intention of the defendant': W Cornish, 'Industrial Property: Trade Marks and Unfair Competition', in W Cornish et al., The Oxford History of the Laws of England, Volume 12: 1820-1914 Fields of Development (Oxford University Press, Oxford 2010), 1003 n 84. 62. At first blush, it could be argued that the term 'calculated' had a different meaning in the nineteenth century. To counter this is a statement from the courts themselves: 'It is the duty of the court, in administering the law, to lay down rules calculated to prevent fraud' (Jones v Bright (1829) 5 Bing 533, 542, Best CJ) -here it seems the judge is using the word 'calculated' to mean 'intended'. used'. 67 In a later case, however, the Baron did say that the 'cases shew a distinction between legal and moral fraud'. 68 In a more nuanced manner, Baron Parke did suggest that there were different 'degrees' of fraud -or more specifically, that there were examples of fraud that were of 'not so grave a character'. 69 Further, Lord Abinger, also in Moens v Heyworth, stated the 'fraud which vitiates a contract, and gives the party a right to recover, does not in all cases necessarily imply moral turpitude'. 70 So, while the judges were loathe to fully distinguish moral fraud from legal fraud, they were content to refer to a potential difference and to accept that there were, at least, gradations of objectionable conduct. 71 The second form of statements around the lack of need for a moral failing focuses on the judicial attention paid to the motives of those accused of fraud. To take an example, Lord Herschell said, in Derry v Peek, that 'If fraud be proved, the motive of the person guilty of it is immaterial. It matters not that there was no intention to cheat or injure the person to whom the statement was made'. 72 The Master of Rolls had also said there was 'no evidence against the bona fides of the applicant', yet the mark was still adjudged as being 'calculated to deceive'. 73 Earlier, it was stated that it is 'impossible to look into the minds of the defendants or to detect their secret motives'
74 -in other words, there was no need for intent to be proved for a plaintiff to win. This is evidenced in the trade mark context in the early decision of Millington v Fox: 'It does not appear to me that there was any fraudulent intention in the use of the marks. That circumstance, however, does not deprive the plaintiff of their right to the exclusive use of those names'.
75
Note may also be made of the decision in Langridge v Levy. 76 The case involved the sale of a gun to the plaintiff that injured his son when the son fired it. To modern eyes, it has the hallmarks of an action in negligence. This, of course, was not available at the time. In the process of finding for the plaintiff, Baron Parke said:
The defendant has knowingly sold the gun to the father, for the purpose of being used by the plaintiff by loading and discharging it, and has knowingly made a false warranty that it might be safely done, in order to effect the sale; and the plaintiff, on the faith of that warranty, and believing it to be true, used the gun, and thereby sustained the damage which is the subject of this complaint. ... We, therefore think, that as there is fraud and damage, the result of that Confusion in a legal regime built on deception: the case of trade marks 11 fraud, not from an act remote and consequential, but one contemplated by the defendant at the time as one of the results, the party guilty of the fraud is responsible to the party injured.
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There is no questioning of the actions of the defendant -it is not clear from the decisions whether the fault in the gun was the result of problems with the raw materials or faulty manufacture; the court, instead, found that fraud existed. It was enough that a 'misrepresentation' could be found and, once that was done, the plaintiff was entitled to the verdict. 
Use of the registration system
The second legal development to be discussed here does not reflect a change in the case law. It is the institution of a system of trade mark registration, under the 1875 Trade Marks Act, that also contributed to the use of the term 'confusion' in the law. 79 The justification for this claim is that it was through the mechanics of registering a mark, and adjudicating disputes over such registration, that there was an increase in the need for one mark to be compared with another mark. A key point is that the use of the term confusion by Lord Macnaghten was in the context of the registration of a new mark (under s. 73 of the 1883 Act) -it was, therefore, not used in the context of a defendant company acting, allegedly, against the interests of a trade mark owner. Arguably, this had implications for the way in which Law Lords conceived of the (potential) harm; however, it is sufficient here to simply emphasize that the processes of registration impacted on the development of the law itself.
Two additional impacts of the registration system are the likely increase in the number of disputes that came before the courts and the (new) mental processes undertaken by the judges when adjudicating those disputes. 80 The doctrinal nature of this article means that an empirical study of the number of trade mark disputes before and after the 1875 Act would be out of place. It is sufficient to note that the provisions in the Act that gave the Courts adjudicatory powers over the registration of marks 81 are in addition to the capacity of trade mark owners to seek court action over the alleged infringement of their marks. It would seem, therefore, that it was likely that the additional powers would mean additional actions brought before the court. Four other points may be made around the potential for the increase in the role of judges in trade mark disputes. First, the ability of a trader to protect the mark, as soon as it is registered, did not 77. Langridge v Levy (1837) 2 M & W 519, 531-2, Parke B. 78. Here the term 'plaintiff' is used generically to denote the party that has suffered harm and 'defendant' is used to refer to the party that is accused of 'deceptive' or improper conduct. In a number of early cases, the action was commenced by the vendor to force payment in circumstances where the purchaser alleged deception. See, for example, Bluett v Osborne, in which the seller of a 'defective' bowsprit was not liable: (1816) require that the trader built a reputation over time before bringing an action. 82 Second, the shift in the onus of proof from the plaintiff to the defendant 83 may have meant that prospective plaintiffs were more likely to litigate as they no longer had to prove that they were 'entitled to the exclusive use of the mark'. 84 Third, it is possible that the mere fact of the passing of the Act may have increased awareness of the role of trade marks in commerce, which may, in turn, have increased the use of the system and, further, the number of disputes under the system. 85 Finally, the new system enabled individuals to 'game' it:
Innumerable cases have come before me as Acting Commissioner where a proposed mark was rejected because it was too near an old mark. A fortnight afterwards there comes another application by the same man to register the same mark with a slight alteration. That is rejected. In another fortnight another attempt is made to register it with another slight variation, and continued attempts are thus made.
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This quote highlights the further shift in nineteenth-century trade mark practice from the outright duplication of signs of the plaintiff 87 to the actions of defendants where they try to 'sail as close to the wind' as possible. Of course, such filings, in the end, were challenged in the courts. 88 What is more important here, though, is that any increase in the number of disputes over the use of marks increases the opportunities to consider the visual relationship between different marks and the impact the marks may have had on the minds of consumers.
The cases that are reported, post-1875, evidence the processes undertaken by judges when adjudicating these disputes. In terms of the mechanics, the judges considered that the marks should be looked at as 'they will probably be used in the course of trade'. 89 Further, 'you must not try [the question] exclusively by your eyes. It is equally true to my mind that you must not try it exclusively by the evidence. Of course, the fact that the onus shifted did not necessarily mean that plaintiffs were more likely to win. It is sufficient to suggest that they thought their chances were greater, which leads to more litigation, which, importantly for the purposes here, leads to more decisions by the courts about the use and appearance of trade marks. Confusion in a legal regime built on deception: the case of trade marks 13 must use both.… You must look upon it with your eyes and with your powers of thought and opinion'. 90 Examples of the 'powers of thought and opinion' of the judges include those decisions in which they considered the use of the mark in practice -rather than just comparing pristine versions of the mark. In one decision, the Master of the Rolls noted that a mark on cutlery was 'very liable to get more or less blurry' as the piece was used.
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In another decision it was considered how the colours of a mark would fade over time. 92 In other words, the judges did not just do a simple side-by-side comparison when arriving at a decision. 93 That said, the Commissioner, when first admitting a mark to the register, can only have his 'eyes' when assessing the similarity of a new mark to an old one.
In terms of their characterization of differences between marks, the Lord Chancellor noted that a mark is an 'imitation' if it can be shown that it was 'ambiguous and capable of being understood by different persons in different ways '. 94 This is a more nuanced understanding than the yes/no test implicit in the question: was there 'such a resemblance of the plaintiff's mark as was calculated to impose on any ordinary person'? 95 Even the assessment of a registered mark as 'very nearly resembling' 96 an older mark suggests a greater gradation of similarity than the earlier characterizations of the test. 97 One characterization of difference, however, is not easily understood from a twenty-first century perspective: 'No general rule can be laid down as to what is or is not a mere colourable variation ' . 98 It appears to still be a yes/no question; however, all the connotations of the word 'colourable' are not clear now. 99 It may not, however, just be the passing of the 1875 Act that contributed to the changing understanding of the judges. The 1862 Merchandise Marks Act, with its standard for forging a trade mark as the rendering of a mark to 'resemble any genuine trade mark', 100 is also likely to have contributed. 101 Before the 1870s, however, judges were less nuanced in their assessment of differences. In Collins Company v Brown, the mark in question was simply a 'similar mark'; 102 and in Edelsten v Edelsten, the Lord Chancellor asked whether the marks were 'substantially the same'. 103 In short, an assessment of a mark being confusing is not one of either/or -confusion is a state of uncertainty rather than of truth or fraud. The use of confusion, as a test, by the judges, therefore, required that they moved away from the binary of deception evident in the early-nineteenth-century decisions. The first step in that process may have been the use of the word 'resemble' in the 1862 Act. And, of course, simply because the judges were interpreting new statutes, they were freed from the strict confines of the preceding cases -there were new provisions that did not match the older passing off actions and the processes of registration allowed new characterizations that did not map directly to the circumstances of one trade suing another over an action in the marketplace. After the three Acts, the judges seemed much more comfortable to assess differences between marks in a nuanced, rather than absolute, manner.
Breakdown in the rigidities of law
There is one final set of developments that may have played a role in the use of the concept of 'confusion'. Broadly speaking, these changes relate to the breakdown in the strict categories that defined the law in the early parts of the nineteenth century. Two of them need little discussion as they are well known. As summarized by one commentator, the Judicature Act of 1873 104 'not only abolished the ancient forms of actions but the ancient courts, and provided for one Supreme Court of Judicature … providing so far as the statute could provide for the fusion of law and equity'. 105 It may be further noted that key aspects of the forms of action had already been abolished in the 1830s. 106 Taken together, these reforms meant that the English 'law has ceased to be a scientific game which may be won or lost by playing some particular move'. 107 In isolation, however, these changes may not have done much in terms of the language of the legal decisions but they are at least indicative of the shift away from historically defined categories.
The third shift away from rigidity in the law to be discussed here relates to judicial attitudes to the 'sanctity' 108 of contracts as agreements between two parties 109 -more specifically, the changes in the extent of contractual relationships, loosely referred to as the notion of privity, over the course of the nineteenth century. 110 To take an example, looking back to Langdridge v Levy, one of the reasons why negligence, as we now know it, did not govern liability two centuries ago is because judges resisted the notion that a supplier of a product or service could be held liable by someone outside the contract of purchase or service. In an 1865 decision, it was stated that 'I find no case where an action has been sustained by the master for consequential damage for an injury done to his servant, where the injury arose from the breach of a contract between the servant and the defendant'.
111 To re-use a hackneyed phrase, they were concerned about opening the 'floodgates' of liability.
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That said, there were a number of cases in the first half of the century in which someone who was harmed by the provider of a service, yet did not pay for it, did succeed. For example:
The argument of the defendant proceeds on the supposition, that this case must be governed by the same rules as if the action were brought on a contract: this action, however, is neither brought on a contract nor founded on one: it is brought by a person who has sustained bodily injury, and by the only person who could sue for it.
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In other words, liability began to be seen to arise not from 'contract, but from a duty; it is perfectly unimportant by whom the reward is to be paid'. 114 Further, as will be seen below, 115 nineteenth-century judges also came up with a formulation of liability that is very similar to the infamous one of Donoghue v Stevenson 116 in the decision of George v Skivington; 117 and, of course, there was Langridge v Levy itself, 118 discussed above, where a seller of guns was held liable for the harm suffered by the son of the purchaser.
So, in the middle of that century, there were apparently conflicting statements around the limitations that a lack of contractual relationship had on the apportionment of liability. 119 No doubt, the differences may be explainable through a more nuanced that the Court should lean on the side of fair dealing, and should not so apply the principle of law so as to make it comprise a case not within the mischief which it was intended to prevent without absolute necessity, the necessity being that of preserving the principle untouched for the gui- 112. As was noted in a mid-nineteenth-century decision: 'The contract in this case was made with the Postmaster-General alone; and the case is just the same as if he had come to the defendant and ordered a carriage, and handed it at once over to Atkinson. If we were to hold that the plaintiff could sue in such a case, there is no point at which such actions would stop. The only safe rule is to confine the right to recover to those who enter into the contract: if we go one stop beyond that, there is no reason why we should not go fifty': reading of the decisions and declarations that founded them; what is important here is that judges began to free themselves from the confines of a rigid understanding of the boundaries of contractual obligations. It may be that the decline in the importance of privity -the strict limiting of liability to parties to an agreement -enabled judges to see the impact of behaviour on others outside any specific agreement. This shift, when linked with the other more structural reforms of the nineteenth century, may be seen to have provided the space for the emergence of a new category -the utilitarian individual.
HOW NINETEENTH-CENTURY LAW CAME TO SEE INDIVIDUALS
Given the old forms of action, the category of the individual was not central to the understanding of the law in 1800. It is argued here, however, that it is a key condition of possibility for the introduction of confusion into the trade mark law. Three broad developments in the legal discourse help to flesh out this claim: the acceptance, in the law, of members of society as individuals with specific attributes; the acknowledgement of the 'internal' life of those individuals; and the understanding that individuals possess knowledge and that knowledge may be incorrect.
Individuals as Utilitarian Individuals
To acknowledge the importance of the utilitarian perspective to the development of intellectual property rights is not new. 120 Sherman and Bently, for example, have noted that 'the language of classical jurisprudence was replaced by the language of political economy and utilitarianism '. 121 This section considers the words of the legal treatise writers and the judges to emphasize the changing legal understandings of the individual. By way of providing context, utilitarianism is named for its understanding of the principle of utility. Beneath that principle -loosely described as the greatest good for the greatest number -lies three assumptions: (1) that there are individuals that can suffer pleasure or pain; (2) that in society there are different people who will be suffering different amounts of pleasure and pain; and (3) that the numbers of people may be known (at least in theory).
122 For Bentham, seen as the 'father' of utilitarianism, 'each individual always pursues what he believes to be his own happiness. The business of the legislator, therefore, is to produce harmony between public and private interests'. Further, it may be noted that the 'law reformers, whether in or out of Parliament ... were all at bottom individualists'; 124 it is unsurprising, then, that a key change in the operation of trade mark law may be linked to the individualism of utilitarianism.
In terms of the language used by the writers of trade mark treatises, there is little material on the Merchandise Marks Act 1862 that may be used to glean the underlying understandings of the authors. Poland, for example, simply echoes the preamble of the statute when he states:
For years past it has been felt that the legislature must sooner or later interfere for the purpose of preventing the forgery of trade marks and the false marking of merchandise, but until 1860 it does not appear that any active measures were taken for removing the evils which were admitted on all hands to exist. 125 His use of the moral pejorative of 'evils' and his lack of reference to the position of the consumer is, however, noteworthy.
126 Lloyd is clearer. In terms of the exclusive right to a trade mark ... the existence of a natural right [must] be assumed, to account for these instances in which its violation has repeatedly been punished. ... Here the advantage to the public, supposed to be that of a peculiarly excellent commodity, is, as we all know, frequently small, often altogether illusory, while the privilege of the trader is in many respects considerable, and is without limit in point of duration.
127
While Lloyd does speak of the natural rights of the owner of a trade mark, he, at least, acknowledges the potential for the individual consumer to benefit from the enforcement of the owner's rights. The language in the treatises following the Trade Marks Act 1875 changes. According to Adams:
The first principle upon which the courts of law and equity have interfered for the protection of trade marks appears to be, that one man shall not be allowed to sell his goods as the goods of another. In the exercise of this jurisdiction by the courts, two other principles are necessarily involved: the prevention of fraud upon the public, and the protection of the property of the plaintiff. 128 Here, the interests of the public are given a higher priority than in the works of either Poland or Lloyd. Sebastian goes further:
The protection of trade marks is beneficial to the public, since it enables them to buy, with confidence that they are getting what they require, at the same time it is beneficial to the manufacturer, 124. AV Dicey, Lectures on the Relation between Law and Public Opinion in England During the Nineteenth Century (Liberty Fund, Indianapolis 2008), 120-1. 125. Above n 100, 5. 126. The strength of feeling against infringement amongst some is evident in the words of a solicitor: 'The systematic frauds of this class both in this and other countries are so extensive that it is necessary that some strong check should be provided; and I believe that when it is understood that the practice will be regarded no longer as a venal offence, but as a crime punishable with imprisonment, it will be deemed too dangerous or too disgraceful to be used': A Ryland, 'The Registration of Trade Marks' (1861) 5 Solicitors' Journal and Reporter, 839, 841. 127. Above n 30, 2. 128. F Adams, A Treatise on the Law of Trade-Marks (Butterworths, London 1876), 11. Similarly, Drewry notes that Equity saw the infringement of a trade mark as a 'double fraud: fraud on the original framer of the trade mark, by injuring his trade and reputation; and fraud as against the public, by inducing them to buy the infringer's goods, believing them to be the goods of the originator of the trade mark': above n 30, xii.
since it affords him the means of securing the benefit of the custom which he deserves and which is intended for him.
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It can be seen that Sebastian is raising the idea of a utilitarian mentality in consumers. He sees them as being capable of choosing and of having confidence in their choices. Similarly, Ludlow and Jenkyns highlight that trade marks function to 'inform the public' and that 'buyers may have found by experience that iron branded with a particular mark was specially free from brittleness, and the mark may have come to suggest this and no other conclusion'. 130 Adams also highlights that a mark may be 'an assurance to the public that they are reaping the benefit of some person's superior skill, or the peculiar local advantages of some place'.
131 Unsurprisingly, the commentators did not wax lyrical about the capacity of consumers to make decisions in their own interests; however, they did leave sufficient hints to indicate that the utilitarian mode of thinking was not anathema to the law of the time.
Further, the decisions of the courts may be examined in order to explore any suggestion of utilitarian traces in the law. The argument here is not that utilitarianism was the sole basis of understanding the function of trade marks -that is, this is not an attempt to add to the debate about the 'true' function of trade marks 132 -but that some aspects of utilitarian thinking are evident in the words of the judges. The first aspect of the approach is the suggestion that trade mark law is there for the protection of the public; 133 and the second is the acknowledgement that members of the public have minds that are capable of choice -this will be explored in the next section.
With respect to the first aspect, in Leather Cloth v American Leather, Lord Kingsdown spoke of 'fraud upon the public'. 134 A partial utilitarian interpretation of the Trade Marks Act 1883 was offered by the Lord Chancellor in the arguments for Eno v Dunn: 'Is not section 72 of the Act for the protection of traders and section 73 for the protection of the public?' 135 In Civil Service Supply v Dean, a trade mark case, it was held that the 'rules of trade are made for the general public and for rational persons'. 136 The public policy nature of other legislation is referred to in Cowley v Mayor, Aldermen and Burgesses of the Borough of Sunderland where it was said that the purpose of the statute in question was 'for the benefit of the poor and more ignorant classes of the population'.
137 While this statement is not from a trade mark case, it does demonstrate how the public benefit was a feature in the thinking of judges Confusion in a legal regime built on deception: the case of trade marks 19 more broadly. In less known trade mark cases, it was said 'the court does not protect the trade ... but the public'; 138 and 'as long as people compete in fair competition it is lawful'. 139 The latter statement is one of the earliest conceptions of trade mark law in terms of what would now be seen as an economic perspective. Returning to Eno v Dunn, Lord Macnaghten used the phrase 'the innocent public' 140 -implicitly acknowledging them as the group that needs to be protected from fraudulent traders.
Individuals as having an 'internal' life
Another significant, yet gradual, shift evident in the legal discourse of the time was the introduction of the 'mentality' of parties in the adjudication of disputes. 141 It is, now, a well-established judicial practice to consider the 'reasonable person' -perhaps best known from the 'duty of care' established in Donoghue v Stevenson.
142 This approach, however, was a creation of the nineteenth-century judiciary. 143 The argument here is that, without a general trend towards a more nuanced view of, initially, the defendant, it is unlikely that the nuanced understanding of the population of consumers would have been adopted. In other words, the argument is that, for a judge to consider that a consumer could be 'confused', the judge must have a capacity to assess the internal mental processes of the public. Such a capacity requires that the judges have the capacity to assess the mental processes of the parties who appear before them -as it is unlikely that the conception of the abstract consumer could be based on anything other than an extension of the assessment of the plaintiffs and defendants whose behaviour had to be judged in court.
This approach is tied to the utilitarian understanding of individuals. In order to maximize utility, governors, from a utilitarian perspective, must know that an individual can choose and know that what they have chosen is ascertainable, and in some cases why. 144 This 'empirical attitude' 145 allows a putatively objective assessment of what goes on in the minds of others;
146 Grote, for example, saw value in adopting psychological analyses. 147 To put it bluntly, the 'root of the matter for classical utilitarians is that utility lies in internal mental states'. mixture, it is hard to imagine an assessment of confusion without first acknowledging the existence of an internal mental state. With respect to the development of the mentality of defendants in the law generally, one of the first decisions in which there was a nuanced acknowledgement of the behaviour of the defendants is Longmeid v Holliday. In that case, Baron Parke used the phrase 'the exercise of ordinary care' in the discussion of what a defendant may be liable for. 149 The court found for the defendant in that instance; however, the use of those words highlighted the possibility that behaviour was no longer to be assessed without concern to what could be seen to be normal behaviour. 150 That is not to say that the courts of the 1850s considered that they could 'get inside' the heads of litigants. As already noted above, Page Wood VC held that it is 'impossible to look into the minds of the defendants or to detect their secret motives '. 151 Later that decade, it was held that a 'company might reasonably have anticipated that no mischief could occur, since no mischief had resulted ... for so long a period '. 152 In this instance, no liability was found; however, the notion of 'reasonable' behaviour was extended, at least in the abstract, to a company. As a final example here, the defendant was held liable in Cann v Wilson on the basis that they 'had no reasonable ground for stating the value to be £3000, and no reasonable ground for stating that the property could then be let for £150 '. 153 In all these instances, the behaviour of the defendants was not assessed in terms of a simple 'yes/no' question; the courts, instead, adopted a more nuanced assessment of what the defendants could have done in the circumstances. In other words, the judges ruled on what the defendants should have considered before they acted.
Turning to the mentality of plaintiffs, the courts' acknowledged their 'internal life' in statements such as 'the buyer knows of the possible existence of the defects ... if he chose to purchase without a warranty ... he ought not be any better off for his ignorance'. 154 The plaintiff was, in effect, held to a standard of reasonableness when entering into a sale: [ The plaintiff] may yet succeed by showing that he was misled by statements proved to be inconsistent with the truth couched in language capable of more than one interpretation, but as regards any such statements he is not entitled to say 'This must have been the meaning and this is false'; he must prove that he so understood it and relied on it as having that meaning. And his mere oath is insufficient; it must be a reasonable understanding. And, in considering what is reasonable, one must have regard to the particular person; his knowledge and means of knowledge of the matter at hand; and also his general experience and all other circumstances under which the question falls to be decided. 155 The actual processes of reasoning were averred to in Arnison v Smith: 'A person reading the prospectus looks at it as a whole, he sees good names attached to it, he observes went into a shop opening into the Strand … therefore, if Mrs Cellier was deceived it was her own fault'. 168 Taken together, these statements show that the judges in the later nineteenth century were seeing consumers as more than mindless purchasers of goods -they had a mentality that was, in the end, capable of being confused. Admittedly, the evidence for utilitarianism is not thick on the ground in the case law; this, though, is not surprising as the judges are not asked to discuss matters of public policy -their task is merely to adjudicate the dispute between the parties before them. 169 
Individuals as possessing (potentially wrong) knowledge
The final condition of possibility for the introduction of confusion to be considered here builds on the understanding of individuals being seen as having an internal life -specifically, it is the growth of the idea, in law, that individuals can possess knowledge and, further, that that knowledge may be wrong. The role of knowledge may also be tangential in this discussion; however, it does tie in with the notion of the individual and with the apportionment of liability in the law. In terms of the understanding of knowledge in the wider culture, it is important to note both the broadening out of the education system in that century, 170 the growing prominence of public libraries 171 and the increasing profile, and value, of scientific research and invention in the public sphere. 172 There is, of course, not the room to discuss these here in great depth. 173 a piece of steel 'is the only indication to the eye of the customer of the quality of the article'. 193 For customers to see marks as an indicator of quality requires that they: (a) have the capacity to know quality when they see it; and (b) may be misguided as to the quality of a product based on their knowledge of a mark.
It may be seen, therefore, that judges in the later nineteenth century saw knowledge as relevant in many contexts and, specifically, saw a role for it in the assessment of liability in trade mark disputes. The suggestion here is that a conception of 'confusion' requires at least an implicit acceptance of the fact that knowledge can be known -that knowledge may be an 'object' separable from the specific knowledge known by parties appearing in court. That is, if confusion is about a 'failure to distinguish' 194 between different facts or concepts, then an idealized notion of accurate knowledge (as opposed to confused knowledge) is required. More fully, confusion, as a concept, relates to incomplete, imperfect or possibly false knowledge of something; it does not connote the certainty of a person who has been convinced of a false fact, instead it relates to the possibility that the person is wrong (as well as the possibility that the person is right). It is only after the courts accepted that individuals had interests that they could act upon (utilitarianism), that the individuals had a 'mentality', and that they possessed potentially erroneous knowledge as part of their inner life, that 'confusion' could be adopted as an external assessment of someone's state of being.
CONCLUSION
To sum up the argument, the use of the word 'confusion' in a discussion around the validity of a trade mark is not the result of random chance or a teleological progression of the jurisprudence in the area. That is, there was no 'need' for confusion to be introduced when it was; but, given the social and legal context, it is not surprising that it was used when it was. Returning to the conditions of possibility suggested here, the less moral judgment of confusion is not likely to have surfaced if the test for fraud still had a strong moral basis. The introduction of the registration system for trade marks required both a greater frequency of comparing marks and a greater need for a nuanced understanding of differences between marks. The shifts in the enforcement of contracts facilitated the greater appreciation of those who were outside the contract being adjudicated yet still impacted by aspects of the contract. More generally, the utilitarian threads in the law also supported an acknowledgement of the impact of marks on consumers; it was only after the law started to describe the 'inner life' of parties that there could be a legal conception of a mind to be confused; and finally, it required the acceptance of such an inner life for the courts to consider the capacity for individuals to possess knowledge and the potential for that knowledge to be incorrect. 193 . Spottiswoode v Clarke (1846) 2 Ph 154, 157. In a slightly earlier decision, a similar perspective was intimated by the Lord Chancellor -'for although there is no evidence to shew that the terms "Crowley" and "Crowley Millington" were merely technical terms, yet there is sufficient to shew that they were very generally used, in conversation at least, as descriptive of particular qualities of steel': Millington v Fox (1838) 3 My & Cr 338, 352. 194. See n 7 above. It may be noted that the Oxford English Dictionary cites the first use of the word 'confusion' in this sense as occurring in 1771. It is not surprising that it took a few decades, and the greater incorporation of the concept of knowledge, for it to enter into the legal discourse.
